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STATEMENT OF QUESTIONS POSED BY THIS COURT

WHETHER THE COUNTY HAS THE POWER TO MOVE FUNDS FROM THE
INFLATION EQUITY FUND (“IEF”)?

Amicus Curiae Michigan Association of Public Employee Retirement Systems Says: “NO”
WHETHER THE MOVEMENT OF IEF ASSETS TO THE DEFINED BENEFIT PLAN
WITHOUT THE CORRESPONDING OFFSET TO THE COUNTY’S ANNUAL REQUIRED

CONTRIBUTION VIOLATES THE PUBLIC EMPLOYEE RETIREMENT SYSTEM
INVESTEMENT ACT (PERSIA), MCL 38.1132 ET SEQ.7

Amicus Curice Michigan Association of Public Employee Retirement Systems Says: “YES”

WHETHER THE MOVEMENT OF $32 MILLION IN IEF ASSETS TO THE DEFINED
BENEFIT PLAN CONSTITUTES A TRANSACTION WITHIN THE MEANING OF MCL

38.1133(8)?

Amicus Curice Michigan Association of Public Employee Retirement Systems Says: “YES”




INTEREST OF AMICUS CURIAE

The Michigan Association of Public Employees Retirement Systems (“MAPERS”) is an
organization comprised of over one hundred and thirty (130) public employee retirement systems in
the State of Michigan. Accordingly MAPERS possesses an interest in this matter and thus
respectfully provides this brief of amicus curiae for consideration.

Michigan public employee retirement systems were established to provide retitement,
disability and death benefits to the employees and beneficiaries of state, county, city, village,
township, school districts or other local units of government. Membership in these retirement
systems is comprised of public employees such as police officers, firefighters, teachers, judges,
clerical, maintenance, and all other eligible municipal employees who rely on the proper
administration, management and operation of such benefits duting and after their public service.
Michigan public employee retirement systems cover approximately 500,000 active employees,
250,000 retirees/beneficiaries, and contain over $75 billion dollars in assets. It is those significant
and constitutionally i)rotected benefits provided by public employee retirement systems, and the
assets contained therein, which the boards of trustees/retirement commissions' of those systems are
entrusted to safeguard and authorized to protect. MAPERS’ primary purpose is the promotion of
public employee retirement systems through education and other activities which seek to strengthen

and protect public employee retirement systems in the State of Michigan.




Michigan public employee retirement systems have a significant interest in the resolution of
the issues before this Court. Specifically, resolution of this case which relates to the authority and
auntonomy of the board of trustees of a public employee retirement system, the benefits provided
thereunder, and the required employer contributions necessary to fund the system will have a direct
and significant impact on the administration of public employee retirement systems throughout the
State of Michigan. MAPERS has filed this brief as Amicus Curiae in support of the Retirement
Commission of the Wayne County Employees’ Retirement System’s position that: (1) a Retirement
Commission’s discretion to provide a post-retirement benefit to retirees pursuant to a 13" check
program (i.e., the Inflation Equity Fund “IEF”) is an accrued financial benefit under Article IX,
Section 24 of the Michigan Constitution; (2) any unilateral action by the employer sponsor of a
public employee retirement system to utilize retirement trust fund assets as a credit against the
employer’s annual required contribution is a violation of Article IX, Section 24 of the Michigan
Constitution and the Public Employece Retirement System Investment Act (“PERSIA™) (MCL
38.1132, ef seq.); and (3) the discretionary authority to provide a post-retirement benefit to retirces is

protected by the Public Employment Relations Act (“PERA™) (MCL 423.201, ef seq.)

1 The administrative and governing body of the Wayne County Employees’ Retirement System is known as the




STATEMENT OF FACTS

MAPERS adopts and relies on the Statement of Facts contained in Plaintiffs-
Counterdefendants-Appellees Wayne County Retirement Commission’s briefs filed to this Court.
MAPERS would additionally state that there are numerous public employee retirement systems
throughout Michigan which administer and manage a program and fund similar to the 13" Check
Program and the Inflation Equity Fund of the Wayne County Employees’ Retirement System. Other
retirement systems may refer to such pro grams synonymously as excess earnings programs,
minimum benefit programs, or post-retirement adjustment programs. Despite the different titles
these programs generally operate and/or were established in similar manners (i.¢., by ordinance of the
local governing body).

Again, similar to the Wayne County IEF at issue, many were established via ordinance while
others were adopted through collective bargaining and/or pursuant to the Fire Fighters and Police
Officers Retirement Act; Public Act 345 of 1937; MCL 38.551, et seq.. Notwithstanding the manner
or method of establishing the programs, all of the sponsoring municipaiities properly established the
programs within the existing retirement system and granted discretion over the accumulation and
investment of program funds to the governing board of trustees of the applicable retirement system.
Some of the programs also provided specific guidelines regarding the distribution of the funds to
retirees. However, most importantly, each municipality has reco gnized that the fund is a part of the
retirement system’s assets and not subject to reversion to the employer, and the distribution of the

funds are to be administered by the retirement system’s board of trustees.

Retirement Commission, and will thus be so referred to throughout this brief of amicus curiae.
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STATEMENT OF JURISDICTION
MAPERS adopts and relies on the Statement of Jurisdiction contained in Plaintiffs’-
Counterdefendants’-Appellees’ briefs before this Court. |
STANDARD OF REVIEW
MAPERS adopts and relies on the Standard of Review as contained in Plaintiffs-

Counterdefendants’-Appellees’ briefs before this Court.




ARGUMENT
L THE AUTHORITY OF ANINDEPENDENT RETIREMENT COMMISSION

TO ISSUE DISCRETIONARY SUPPLEMENTAL RETIREMENT BENEFITS

TO RETIREES AND BENEFICIARIES IS AN ACCRUED FINANCIAL

BENEFIT SUBJECT TO THE PROTECTION OF ARTICLE IX, SECTION 24

OF THE MICHIGAN CONSTITUTION.

This Court has requested that the parties respond to two questions in addition to those issues
presented in the parties’ applications for leave to appeal and briefs, one of which was the
constitutional protection afforded to the IEF pursuant to Article [X, Section 24. The County, along
with the Trial Court, has taken the incorrect position that the IEF is not an accrued financial benefit
because the payments from the IEF are discretionary; the collective bargaining agreements do not
require or mandate the payment of the 13™ check; and the 13" checks are not earned for service in
the year rendered. These conclusions are incorrect for reasons discussed infra. The County’s
analysis is misguided regarding the application of Article IX, Section 24 of the Michigan
Constitution because it does not fully distinguish between the funding provision and the accrued
financial benefit provision of Article IX, Section 24 both of which are directly applicable to the
issues before this Honorable Court. The Court of Appeals did not directly address the constitutional
issue.

It is not the “mandate” for the issuance of a 13" check that is the constitutionally protected
benefit in this instance but, rather, that an independent board of trustees has the written authority and
discretion to issue such a check when funds are available, which authority the Retirement
Commission has historically possessed and exercised annually. Simply put, if one has the express

authority and discretion to do something and that authority and discretion is taken away, there is a

diminishment and impairment of that person’s authority and discretion.
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The subject Wayne County Ordinance limitation on this discretion and the cap placed upon
both the reserve fund itself and the maximum amount of distribution has resulted in an unlawful
diminishment and impairment of the accrued financial retirement benefits of the Wayne County
retirees and beneficiaries. The retirees and beneficiaries have an accrued right in the Retirement
Commission’s discretion to issue a 13" check. The 2010 Ordinance limited the Retirement
Commission’s authority and discretion in this instance.

In Association of Professional and Technical Employees v City of Detroit, 154 Mich App
440; 398 NW2d 436 (1986), the employer sought to add additional conditions to an employee’s
eligibility to receive vested pension bencfits through a tentative contract agreement which the
plaintiffs ultimately rejected. The employer thereafter sought to unilaterally impose the added
eligibility reciuirements to those employees who did not resign or retire by a cerfain date. The trial
court foﬁnd that the employer’s proposed actions violated Article IX, Section 24 of the Michigan
Constitution. The employer appealed. The Court of Appeals affirmed the trial court’s judgment for
the plaintiffs.

Specifically, the employer argued that the “accrued financial benefits” only arise upon an
employee’s retirement and do not exist while the employee is still working, as the County argues at

bar. The Court of Appeals rejected that argument and held:

[T}he defendant city’s proposed unilateral imposition of a minimum
age requirement in this case directly diminishes and impairs
plaintiffs’ ‘accrued financial benefits,” If defendant city were allowed
to impose this minimum age requirement, it would substantially
delay the receipt of pension benefits related to work already
performed by plaintiffs. Id. at 446 {emphasis added].




That court relied in large part upon an advisory opinion of the Michigan Supreme Court in Advisory
Opinion re Constitutionality of 1972 P4 258, 389 Mich 659; 209 NW2d 200 (1973) in concluding
that Article IX, Section 24 protects benefits accrued during employment, such as the right to receive
a 13" check once a retiree.

In Studier v Michigan Public School Employees’ Retirement Board, et al., 472 Mich 642; 698
NW2d 350 (2005), another of this Court’s opinions for guidance at bar, the defendants effected
changes to the copays and deductibles for health care benefits related to the plaintiff retirees, The
plaintiffs argued that the same constituted a violation of, among other laws, Article IX, Section 24 of
the Michigan Constitution.‘ The Michigan Supreme Court disagreed and said that health care
benefits are not “accrued financial benefits”.

First, the Court said that health care benefits are not “financial” benefits because no money is
provided to the retiree: “Accordingly, the ratifiers of our Constitution would have commonly
understood ‘financial’ benefits to include only those benefits that consist of monetary payments, and
not benefits of a nonmonetary nature such as health care benefits.” Id. at 655.

With respect to “accrued financial benefits”, the Studier Court stated that Article IX, Section
24 protects “those financial benefits that increase or grow over time. . . [and] that ‘accrued’ financial
benefits consist only of those ‘financial benefits arising on account of service rendered in each fiscal
year.”” Id. at 654-655. The Studier Court also stated though that “the ratifiers of our Constitution
would have commonly understood ‘financial’ benefits to include only those benefits that consist of

monetary payments, and not benefits of a nonmonetary such as health care benefits.” Id, At 655,




Here, the Retirement Commission was granted the discretion to distribute the assets in the
[EF. The Retirement Commission, in exercising its discretion to effect the terms of the [EF, was able
to provide a monetary (i.e., financial) benefit to each eligible retiree or beneficiary, While the IEF is
not guaranteed to be distributed every year, the Retirement Commission had the discretion to
determine whether to make such a distribution every year. Subsection (d) of the Inflation Equity
Program as contained in the 2010 Ordinance Amendment (Sec. 141-32(c)) specifically provides that
the formula for distributions as determined by the Retirement Commission, “shall take into account
the period of retirement and period of credited service.” (Emphasis added).

In Advisory Opinion Re Constitutionality of 2011 PA 38, 490 Mich 295; 806 NW2d 683
(2011), the Court addressed the issue of whether the tax-exempt status of public employee retirement
benefits was an accrued financial benefit pursuant to Article IX, Section 24. When deciding that the
tax exemption was not an accrued financial benefit, this Court stated that:

[t]his clause confirms that a tax exemption is not an ‘accrued financial benefit’

protected by §24 because it would be impossible to fund a tax exemption, as opposed

once again to the pension itself, in the year that the service was rendered in light of

the fact that an exemption’s value is entirely a function of the tax rate of the taxpayer

at the time that the exemption is actually taken — something that obviously cannot be

known at the time the services themselves are rendered. Id. At 315

The Court also stated that “the ‘deferred compensation’ protected as a ‘contractual
obligation’ by §24 is the pension payments themselves earned by the retiree, while the tax exemption
is something distinct and not the subject of §24.” Id. at 317 Further, the Court stated that “a retiree
cannot be deprived of retirement benefits but can be deprived of the tax exemption underscores the

fact that the ‘accrued financial benefit’ of a pension plan is the pension income itself, not any tax

exemption that might at some moment in time be attached to that income.” /d. at 317-318




The Retirement System has noted in its application for leave to appeal and in its supplemental
| brief before this Court that all members of the defined benefit plans are eligible for a 13 check
unless that benefit was bargained away through collective bargaining. The IEF is a program that was
intended to address the impact of inflation on the retirees’ pension income, The IEF Ordinance
specifies the formula to be used in calculating these checks based upon each retiree’s period of
service and length of time retired. The distributions from the IEF are based on both the amount
available for distribution and a total number of units for each retiree who is eligible to participate in
the program. A unit is a year of service dr a year of retirement. The amount is divided by total
number of units to determine the value of each. The 13® check for each retiree or beneficiary isthen
determined by multiplying the number of units each individual has earned by the value of each unit.
The IEF distribution is clearly a financial benefit that increases over time based on the amount of
service rendered to Wayne County (“County™), and the number of years each retiree has been retired.
Accordingly, the Retirement Commission’s discretion over the distribution of a monetary payment to
eligible retirees and beneficiaries is an accrued financial benefit that is protected under Article IX,
Section 24 of the Michigan Constitution.

Further, the County’s assertion that the 13™ checks are not earned for service in the year
rendered is also incorrect. Each day and year that an employee of the County works, he or she
accrues additional retirement benefits based upon that service rendered. Before the 2010 Ordinance,
the IEF was an enforceable part of the Retirement Ordinance and eligibility for the IEF payment was
referenced in the applicable collective bargaining agreements. The eligibility, distribution, and
amount of a 13 check is based upon a County employee’s attainment of retirement eligibility, his or

her Iength of service, the amount of retirement benefits received, and his or her years of retirement.
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Accordingly then, eligibility for the 13" check is earned for service in the year rendered throughout
an employee’s employment. Each year an employee works, the employee is credited with an
additional year of service credit and becomes closer to attainment of retirement eligibility.
Retirement and service credit are both factors in determining 13" check eligibility and the amount of
the retirees’ respective distributions.

Further, the County has also asserted that distributions from the IEF cannot be considered
accrued financial benefits because they are not funded in the year the service was rendered. This is
nottrue. The IEF was well-funded before the 2010 amendments to the Retirement Ordinance. Also,
the IEF was funded by operation of the specific provisions of the Retirement Ordinance

This is not a case brought because the Retirement Commission in exercising its discretion
resolved not to issue a 13" check. It is true that the “issuance” of a 13™ check is not mandated.
Rather, this case is about the action taken by the County in capping the size of the reserve fund and
the distributions from the fund, thereby diminishing and impairing the Retirement Commission’s
authority and discretion to issue the 13™ check — a direct financial benefit to retirees and

beneficiaries.
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11. THE AUTHORITY OF AN INDEPENDENT RETIREMENT
COMMISSION TO ISSUE DISCRETIONARY SUPPPLEMENTAL
RETIREMENT BENEFITS IS A CONTRACTUAL BENEFIT WHICH
THE PUBLIC EMPLOYMENT RELATIONS ACT PROTECTS.

Retirement benefits are mandatory subjects of collective bargaining under PERA. The
Michigan Supreme Court has consistently held that PERA must be viewed as the dominant law
regarding public employment relations. Local 1383, International Association of Firefighters, AFL-
CIOv City of Warren, 411 Mich 612; 307 NW2d 66 (1981). Clearly, retirement benefits for active
public employees may be amended through a collective bargaining agreement consistent with PERA.

In any event, an individual is entitled to the pension benefits as they exist in the pertinent collective
bargaining agreement at the time of his or her retirement. Detroit Fire Fighters Associationv City of
Detroit, 127 Mich App 673; 339 NW2d 230 (1983).

In 1982, the Michigan Court of Appeals upheld a decision by the Michigan Employment
Relations Commission which held that the composition of the board of trustees of the two City of
Detroit retirement systems was a mandatory subject of collective bargaining under PERA. City of
Detroit v Michigan Council 25, et al 118 Mich App 211; 324 NW2d 578 (1982). There, the City of
Detroit adopted a new ordinance that added the City’s Finance Director and Personnel Director to the
retirement system board of trustees; allowed only the city representatives to the board of trustees to
designate alternates; and failed to adjust the quorum to account for the additional members thus
allowing the City representatives to conduct retirement system business without the employee

representatives being present. The Court of Appeals noted that PERA imposes a duty to bargain

upon public employers with respect to wages, hours and other terms and conditions of employment.
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Michigan cases have adopted a broad, expansive approach to determining whether a
particular subject is a mandatory subject of collective bargaining in order to protect public employees
who are forbidden from striking under PERA. Determining what is a mandatory subject of collective
bargaining is done on a case-by-case basis. The test is “whether the matter has a significant impact
upon wages, hours, or other conditions of employment, or settles an aspect of the emplover-
employee relationship.” City of Detroit, supra at 216. The Court of Appeals determined that the
boards of trustees held substantial power and discretion and could have an impact on other
conditions of employment. Accordingly, the Court of Appeals held that the composition of the
boards of the City of Detroit’s retirement systems was a mandatory subject of collective bargaining.

Similarly, in 2006, the Michigan Court of Appeals again confirmed that the composition of
the board of trustees of one of the City of Detroit retirement systems was a mandatory subjegt of
collective bargaining pursuant to PERA. Werdlow, et al v City of Detroit Policemen and Firemen
Retirement System Board of Trustees, et al, 269 Mich App 383; 711 NW2d 404 (2006). In that case,
an arbitration panel’s decision altered the composition of the board of trustees such that the balance
between employee and employer representatives was shifted to the employer as an additional
employer reprgsentative was added. The Court of Appeals determined that the composition of the
board of trustees has a significant effect on employee benefits and was therefore a mandatory subject

of collective bargaining citing its prior decision in Detroit Fire Fighters Association, supra.
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In the instant case, the Retirement Ordinance and the applicable collective bargaining
agreements reference eligibility for the 13™ Check. The authority and discretion to distribute these
financial benefits is clearly vested with the Retirement Commission. The discretion over the
distribution of a significant financial benefit clearly has an effect on wages, hours, and other
conditions of employment. If the composition of a board of trustees is a mandatory subject of
collective bargaining agreement because it has a significant effect on employee benefits, then the
discretion of a board of trustees over the frequency of distributions of the 13" check and the amount
of the distribution should similarly be considered a mandatory subject of collective bargaining,

The trial court stated that the applicable collective bargaining agreements reference eligibility
for the 13" check, but do not require or mandate the payment of the 13" check. However, the
.County has provided in its appendix to its brief a chart of relevant collective bargaining provisions
which cleatly shows that a number of collective bargaining units are entitled to distributions from the
IEF in lieu of post-retirement cost of living adjustments. The applicable collective bargaining
agreements, however, also incorporated by reference the remaining terms and provisions of the
Retirement Ordinance. Additionally, this matter has been the subject of a State of Michigan
Employment Relations Commission Hearing, Wayne County v. Michigan AFSCME Council 25,
AFL-CIO, Case No. C10 J-266, MERC Docket No. 10-000060 where one of the collective
bargaining units filed an unfair labor practice charge against the County regarding numerous issues
including the limitations imposed on the IEF. Administrative Law Judge Doyle O’Connor in his |

findings noted that:
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The availability of yearly IEF 13" Checks was expressly held out to active employees
as part of their contractually gnaranteed deferred pay in exchange for their labor on
behalf of the County, including at the bargaining table by Yee as the County’s chief
negotiator.

F*ok ok

The parties agreed to the IEF methodology as a way of providing a hedge against
inflation as part of employee benefits, while taking control of it away from the
political process at the County Commission. The parties subsequently agreed to
exclude employees hired after certain dates from receiving IEF checks. Even though
the precise amount of the IEF checks was never guaranteed, but depended on the
markets, by express agreement the precise amount was ultimately controlled by the
employee-dominated Board of Trustees exercise of their discretion and by the
existence of the IEF reserve funds. That market relationship is now gone, the
Trustees discretion is gone, and the IEF reserves are gone as the Employer has raided
the cookie jar.

Administrative Law Judge O’Connor also noted that:

the statutory right of employees to not have their wages unilaterally cut, the length of
their workweek shortened, their continued receipt of health insurance coverage
denied, or as here, the continued functioning of the negotiated IEF gutted, do not
need to rise to the level of Constitutionally-protected rights to be nonetheless
protected by PERA.

Finally, Administrative Law Judge O’Connor determined that:

The County cannot now unilaterally change existing conditions of employment
without violating PERA any more than it could have during the earlier economic
downturn of 1982-1983. The retirement related benefit cuts were an unlawful
unilateral change in basic conditions of employment implemented in violation of the
County’s well-established obligations under Section 10(1)(¢) of PERA to bargain in
good faith, to refrain from repudiating prior agreements, and to maintain pre-existing
conditions of employment during the bargaining process.

14




It is clear then, that under PERA, retirement benefits are mandatory subjects of
collective bargaining. Retirement benefits include those items that have a significant impact
on employee benefits and on the basic conditions of employment. As Administrative Law
Judge O’Connor determined, cuts to the IEF violated the parties’ collective bargaining
agreement and violated PERA.

Therefore, as a mandatory subject of collective bargaining the County cannot unilaterally
amend the Retirement Ordinance, cannot remove or limit the Retirement Commission’s discretion

over the IEF, and cannot appropriate the assets of the [EF.

HI. EVEN IF THIS COURT HOLDS THAT DISCRETIONARY
DISTRIBUTIONS FROM THE INFLATION EQUITY FUND ARE
NOT ACCRUED FINANCIAL BENEFITS SUBJECT TO THE
PROTECTION OF ARTICLE IX, SECTION 24 OF THE MICHIGAN
CONSTITUTION, WAYNE COUNTY IS STILL REQUIRED TO
FUND THE RETIREMENT SYSTEM ON AN ANNUAL BASIS IN
ACCORDANCE WITH THE FUNDING REQUIREMENTS OF
ARTICLE IX, SECTION 24 OF THE MICHIGAN CONSTITUTION,
AND SECTION 20M OF THE PUBLIC EMPLOYEE RETIREMENT
SYSTEM INVESTMENT ACT (“PERSIA”) WHICH ALSO
REQUIRES THAT PUBLIC EMPLOYERS MAKE ANNUAL
EMPLOYER CONTRIBUTIONS TO THEIR RETIREMENT
SYSYTEMS TO FUND BOTH THEIR ENTIRE NORMAL COST AND
AN AMORTIZED PORTION OF THE UNFUNDED ACCRUED
LIABILITY.

The boards of trustees of public employee retirement systems retain an actuary to assist them
in the calculation of the annual required employer contributions necessary to fund the plan in
accordance with applicable law” The required employer contribution is comprised of two

components: (1) the “normal cost”, and (2) an amortized payment of the interest and principal of the

2 Both PERSIA and Article IX, Section 24 of the Michigan Constitution require annual funding of the Retirement
System by the employer, The annual required contribution to the Retirement System is determined by the Retirement
System’s actuary,
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unfunded accrued liabilities of the plan. “Normal cost” is also referred to as current service cost and
is reflective of the ongoing benefit accrual of active employees, The unfunded actuarial accrued
liability, upon which an annual amortized payment of principal and interest is required, represents
the shortfall of the value of the total accrued benefits promised to active employees and retirees as of
the valuation date minus the value of the retirement system’s assets as of that date. .The required
employer contribution consists of the current service payment and an amortized payment of principal
and interest on the unfunded accrued liability. In a plan that is less than 100% funded, as is the case
with the Wayne County Employees’ Retirement System, the employer’s required contribution
consists of normal cost plus the amortized payment toward the unfunded accrued liability.

If a plan is exactly 100% funded on the date of the valuation, the applicable law still
mandates the payment of the “normal cost” to fund the current service accruals of active employees
even though there is no unfunded accrued liability upon which an amortized payment is required.
Article X, Section 24; PERSIA, MCL 38.1140m. Conversely, if a planis ovérfunded (i.e., 110%),
the employer is still required to fund the normal cost of current service, however, there may be
applied an overfunding credit based upon the amortized portion of the retirement system assets in
excess of its accrued liabilities, PERSIA, MCL 38.1140m, which is discussed elsewhere in this brief.
It is noted that at no time during or after the County;s application of the $32 million dollars against
its required annual contribution was the Retirement System even remotely close to being 100%
funded. It has been further noted throughout the record that the Retirement System was
underfunded, which was part of the County’s motivation for the adoption of the 2010 Ordinance.

Accordingly, the overfunding credit would not be applicable here.

16




The required funding of current service cost is mandated by Article IX, Section 24 of the
Michigan Constitution which provides in pertinent part as follows: “[f]inancial benefits arising on
account of service rendered in each fiscal year shall be funded during that year and such funding
shall not be used for financing unfunded accrued liabilities.” Section 20m of PERSIA also mandates
the funding of current service costs as well as the amortized payment for the unfunded accrued
liabilities of the plan, and provides in pertinent part:

An annual required employer contribution in a System under this act shall consist ofa

current service cost payment and a payment of at least the annual accrued amortized

interest on any unfunded actuarial liability and the payment of the annual accrued

amortized portion of the unfunded principal liability... For fiscal years that begin

after December 31, 2005, the required employer contribution shall not be determined

using an amortization period greater than 30 years.

In addition to the constitutional and statutory mandates for required employer funding of
public employee retirement systems, most plan documents for public employee retirement systems
(e.g., charters, ordinances, and collective bargaining agreements) also contain provisions requiting
the boards of trustees to retain the services of an actuary, adopt appropriate actuarial assumptions,
and to certify to the employer the required contribution in accordance with applicable laws. The
accounting rules of the Governmental Accounting Standards Board also require that boards of
trustees of the public retirement systems adopt written funding policies which reflect the employer-
sponsor’s requirement to contribute to the plan. As noted by Plaintiff-Appellants in their Appeal

Brief, Wayne County’s Retirement Ordinance provides for such fiduciary action by the Retirement

Commission and the mandated funding of employer contributions by the County.
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PERSIA clearly requires that the employer-plan sponsor make required annual contributions
to the Retirement System. Even ifthis Court determines that the discfetionary distributions are not
protected by Article IX, Section 24 of the Michigan Constitution, Wayne County is still required to
fund both the normal cost and an amortized portion of the Retirement System’s unfunded accrued
hability. The County’s application of $32 million dollars of Retirement System assets to its required
employer normal cost and unfunded amortized payment is improper and does not satisfy the funding
mandates of Article IX, Section 24 and PERSIA.

IV. THE WAYNE COUNTY RETIREMENT COMMISSION HAS THE
FIDUCIARY AUTHORITY AND LEGAL AUTONOMY TO
ADMINISTER THE RETIREMENT SYSTEM, AND ALL OF ITS
ASSETS, INCLUDING INFLATION EQUITY FUND (“IEF”) ASSETS,

ARE ASSETS OF THE RETIREMENT SYSTEM AND NOT THE
COUNTY.

The Retirement System provides pension benefits in accordance with: (a) the Retirement
Ordinance; (b) the County Pension Plan Act [MCL 46.12a ef seq.]; (¢) applicable collective
bargaining agreements; and, (d) applicable federal and state laws and regulations. All of the pension
benefits provided by the Retirement System are constitutionally protected under Article IX, Section
24 ofthe Michigan Constitution of 1963. The Retirement System is a governmental plan, as defined
in Internal Revenue Code (“IRC”) Section 414(d), and is a qualified plan and trust pursuant to IRC
Sections 401(a) and 501(a). The Retirement Commission is vested with the fiduciary responsibility
and authority for the proper administration, management and operation of the Refirement System,

and for interpreting and making effective its provisions. MCL 46.12a(12); Section 141-35 of the

Retirement Ordinance,
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It is well-established that the Retirement Commission owes a fiduciary responsibility solely
to the Retirement System’s participants and beneficiaries, not to Wayne County. PERSIA, MCL
38.1133(3). The Retirement Commission and the County are mutually exclusive with separate and
distinct responsibilities created by, and governed under, separate authority. PERSIA, MCL
38.133(8). It is also well-established in state and federal law that each trustee of a retirement board
has a fiduciary responsibility to administer a retirement system consistent with plan provisions and in
accordance with applicable collective bargaining agreements and federal and state law. PERA, MCL
423.201; IRC 401(a). The language relating to the structure and authority of the Retirement
Commission is virtually identical to the vast majority of public employee retirement systems in the
State of Michigan. Importantly, the Retirement Commission has the duty to administer the
Retirement System and to ensure that each retiree and beneficiary receives those pension benefits to
which he or she is legally entitled, no more and no less.
Section 141-35(h) of the Retirement Ordinance, titled “Investment Authority,” provides:
The retirement commission is the trustee of the assets of the retirement system. The
retirement commission has the authority to invest and reinvest the assets of the
retirement system subject to all terms, conditions, limitations and restrictions
imposed by the state on the investments of public employee retirement systems. The
retirement commission may employ investment counsel to advise the board in the
making and disposition of investments. In exercising its discretionary authority with
respect to the management of the assets of the retirement system, the retirement
commission shall exercise the care, skill, prudence, and diligence, under the
circumstances then prevailing, that an individual of prudence acting in a like capacity

and familiar with such matters would use in the conduct of an enterprise of like
character and similar objectives.
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The necessity for public employee retirement systems to operate independently and
autonomously has been squarely addressed by courts in many jurisdictions, including Michigan.
Michigan courts, including the Michigan Supreme Court, have repeatedly recognized Michigan
public employee retirement systems as independent entities from the municipality, and are individual
legal entities with the power to sue and be sued, each independent of the other. Shelby Township
Police and Fire Retirement Board v Charter Township of Shelby, 438 Mich 247, 475 NW2d 249
(1991); Bay City Police and Fire Retirees v Bay City Police and Fire Retirement Board, 2006 WL
2457485 (unpublished opinion, see attached). McDole v City of Saginaw and City of Saginaw Police
and Fire Pension Board, (unpublished opinion, see attached).

The Retirement System is a “qualified pension plan” under the rules and regulations of the
IRC. 26 U.S.C. 414(d). The IRC requires that as a condition of maintaining the Retirement System’s
qualified plan status, the Board act solely in the best interest of the Retirement System’s participants
and beneficiaries. 26 U.S.C. Section 401(a). This is the underlying principle of all fiduciary
responsibilities and ensures that outside political, social and economic considerations do not interfere
with Retirement System administration. The Internal Revenue Code recognizes that the inferests to
be served by the Retirement Board are those of the Plan and not the County.

The IRC requires the Retirement System to be a separate trust and that it be administered
indepenaently. The IRC requires that in order to be a “plan”, there must be intended and
determinable benefits, beneficiaries, source of funding, and procedures for receiving benefits (26
U.S.C. 401(a)). It is therefore essential that the plan is a separate legal entity and not legally
controlled by the employer which sponsors the plan. Otherwise, without the legally enforceable

ability to obtain funding, the plan would be an illusion, and the foregoing factors invalidated.
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Based on the foregoing, the Retirement System is clearly a separate and distinct legal entity
apart from the County. The County does not have the authority over, or control of, the Retirement
System or the Retirement Commission. While the County does have the ability to amend or
terminate benefit provisions through recognized lawful methods, such as collective bargaining for
example, the authority for the general administrative management and operation of the retirement
system is vested in the Retirement Commission. The County’s authority to amend those benefit
provisions is also limited by Section 6.111 of the Retirement Ordinance which states: “[T]he County
Commission may amend the ordinance, but an amendment shall not impair the accrued rights or
benefits of any employee, retired employee, or survivor beneficiary.”

The Retirement Ordinance and PERSIA provide that a fiduciary shall discharge its duties
with respect to the plan sblely in the interest of the participants and beneficiaries and for the
exclusive purpose of providing benefits and of defraying reasonable expenses of administration, and
shall act with the same care, skill, prudence and diligence under the circumstances then prevailing
that a prudent person acting in a similar capacity and familiar with those matters would use in the
conduct of a similar enterprise with similar aims. Section 13(3) of the Retirement Ordinance;
PERSIA MCL 38.1133 (3)(a).

Section 13(1) of PERSIA (MCL 38.1133(1)) provides that, “[t]The provisions of this act shall
supersede any investment authority previously granted to a system under any other law of this
state.” [Emphasis added]. The Retirement Commission is an investment fiduciary pursuant to
Section 12¢(1)(a) of PERSIA (MCL 38.1132¢(1)(a)) which defines the term as one who “[e]xercises

any discretionary authority or control in the investment of a system’s assets.
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Arguments claiming a conflict between the authority of the Retirement Commission to
administer and manage the Retirement System under the ordinance with other language contained
elsewhere in the ordinance (such as the authority of the County to appoint department heads) are
resolved by the plain and unambiguous language contained in the Retirement Ordinance. More
importantly, any real or perceived conflict under the ordinance is superseded by the authority granted
the Retirement Board under PERSIA as acknowledged by the Court in Board of Trustees of the
Police and Fire Retirement Sysfem of the City of Detroit v City of Detroit, 428 Mich 889, 403 NW2d
8090 (1987). While a charter entity may derive its authority from the constitution and a valid state
statute, an ordinance will not necessarily displace all other statues which relate to the same subject
matter regulated by the ordinance. The power of a city to pass its own laws and ordinances is subject
to the constitution and general state law. Therefore, when an ordinance or regulation in some way
confravenes state law it must be declared void. Gray v Wayne County et al., 148 Mich App 247; 384
NW2d 141 (1986).

In Rental Property Owners Ass’n of Kent Co. v Grand Rapids, 455 Mich 246; 566 NW2d
514 (1997), the Michigan Supreme Court held that state law preempts a municipal ordinance if the
ordinance directly conflicts with a state statute. See also People v Llewellyn, 401 Mich 314, 257
NW2d 902 (1977); AFSCME v City of Detroit, 252 Mich App 293; 652 NW2d 240 (2002). In the
AFSCME case the Court stated:

A direct conflict exists when the ordinance permits what the statute prohibits or the
ordinance prohibits what the state statute permits. AFSCME at 310, citing Llewellyn
supra at 322, n4.
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Based on the foregoing, PERSIA supersedes and preempts the general and permissive
authority of the Retirement Ordinance, and the Retirement Commission is vested with broad
discretionary powers to manage its assets and make discretionary determinations regarding the
administrative, actuarial and funding requirements of the Refirement System, including the assets
held in the Inflation Equity Fund. The following PERSIA provisions iliustrate this principle.

Section 13(5) of the Public Employee Retirement System Investment Act (“PERSIA”) (MCL

38.1133(5)) provides:

The system shall be a separate and distinct trust fund and the assets of the system

shall be for the exclusive benefit of the participants and their beneficiaries and of
defraying reasonable expenses of investing the assets of the system. (Emphasis
Added.)

The Retirement Commission’s need for autonomy is further highlighted by comments found
in the Michigan Commission on Public Pension and Retiree Health Benefits® report to Governor
John M. Engler on February 20, 20017 In its report, the Commission determined:

Pension systems and local governments may disagree over the appropriate amount
needed to meet these requirements [funding requirements]. Local officials may face
conflicts including budgetary constraints, collective bargaining and political
posturing that impinges on payments needed to keep their retirement systems
adequately funded. Problems develop when the appropriate amount is not put into
the system.

The Michigan Commission, recognizing a potential funding problem, recommended:

The Commission believes that the board members of a retirement system, acting
upon the recommendation of the retirement system’s actuary, are in the best position
to establish the actuarial and funding requirements. (Emphasis added)

? Governor Engler, by Executive Order No. 1999-13, determined “the funding, management, oversight, and
fiscal integrity of public pension and retirement systems is a matter of paramount pubic impoitance” established the
Michigan Commission on Public Pension and Retiree Health Benefits to, among other things, “[rjeview those state
laws that govern or affect the funding, management, oversight, and fiscal integrity of public pension and retirement
systems.”
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The Michigan Legislature adopted Public Act 728 of 2002 in direct response to the
recommendations made by the Commission. Public Act 728 of 2002 amended PERSIA sections
MCL 38.1140h and MCL 38.1140m regarding the issuance of a summary annual report for each
retirement system; the need for a supplemental actuarial analysis by the retirement system’s actuary
before the adoption of pension benefit changes; as well as, the confirmation by the retirement
system’s governing board that the system has received the annual required employer contribution.

Wayne County is contractually obligated to fund all financial benefits arising on account of
service rendered during a year, as defermined by the Retirement System’s actuaries. The County
attempted to pay its annual required contribution (“ARC”) for the 2010 fiscal year by using $32
million from the IEF. The County’s taking of IEF assets, which were truly and legally Retirement
System assets, was simply are-purposing of Retirement System assets and was not a proper payment
ofits ARC. The County acknowledges in the 2010 revised Ordinance that it has in fact borrowed the
IEF asscts stating that the County’s Chief Financial Officer would explore “reimbursing” the IEF of
the $32 million.

The County claims that the taking was instead simply the repurposing of the IEF assets which
was appropriate because those assets were not “defined benefit” assets. Accordingly, the County
continues, because they were not defined benefit assets, the County could declare the IEF closed and
direct a transfer of those assets into the defined benefit assets of the Retirement System fo safisly its
funding obligations as payment of its ARC. This is fallacious and an incorrect statement of the law

and retirement system funding practices throughout the State of Michigan.

24




Article IX, Section 24 of the Michigan Constitution and PERSIA do not reference only
“defined benefit plan